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= Stay online for the entire webcast
= Credit available for participation in live webcast only

NY state CLE credits (non-transactional credit only)

v" Download the CLE Verification and Evaluation forms below
v" A code will be announced during the program

v' Enter the code on the forms and submit via email
(To receive credit outside of NY, please list your relevant bar(s) information on the webcast verification form; your attendance will be

reported upon receipt of course approval.)

Cleary Gottlieb Steen & Hamilton LLP has been certified by the New York State Continuing Legal Education Board as an accredited provider of continuing legal
education in the State of New York.

CPE

v' Type your full name, email address, and specify “CPE” in the space provided
v" Click ‘ok’ for 3 popups that occur during the program

The Conference Board is registered with the National Association of State Boards of Accountancy (NASBA) as a sponsor of continuing
A professional education on the National Registry of CPE Sponsors. State boards of accountancy have final authority on the acceptance of
individual courses for CPE credit. Complaints regarding registered sponsors may be submitted to the National Registry of CPE Sponsors

through its website: www.learningmarket.org.
SPONSORS
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Recent Conference Board Content on COVID-19

7 Key Areas for Board Attention during the COVID-19 Crisis

This essay suggests constructive steps that boards can take in seven areas: governance, strategy, risk
oversight, employee, customer, and investor relations, and fulfilling the company’s broader role during this
crisis.

Impact of COVID-19 on Consumer Expectations Varies by US Reqgion, but Pessimism Spreading Fast

The Expectations Index, part of The Conference Board Consumer Confidence Survey®, measures consumer
expectations in the US over the next six months. This March, the Expectations Index suffered one of its
largest one-month drops in 50 years. The degree of pessimism, however, varies widely by region.

Flexibility and Creativity Emerge From Nonprofit and Corporate Partnerships

Our recent podcast “how can corporations best support non-profits during COVID-19” sheds light on how
businesses and non-profits are working together in new ways to address the pandemic, including by providing
remote and virtual volunteer opportunities.

Human Capital Management during COVID-19: The Importance of Focusing on Employee Engagement
during a Crisis

This report is part of the larger “Human Capital Management during COVID-19” series created by The
Conference Board to help HC leaders navigate the effects of the pandemic with their employees.
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Upcoming Conference Board Webcasts on COVID-19

Human Capital Professionals Responses to COVID-19 (April 15, 2020; 11:00 AM ET)

In this webcast, we will examine what members of our profession are currently doing to support our
employees through this difficult time. You will also receive a first-hand account from the CHRO of The Port
Authority of New York and New Jersey and hear how a human capital leader is handling this crisis at the front
lines, as well as the lessons learned.

How Confident is the Global Consumer Amid COVID-19? (April 17, 2020; 11:00 AM ET)

During this webcast, our panel of economists, researchers and other external guests will provide an in-depth
look on how a previously strong global labor market, low consumer price inflation and consumer spending will
most likely be impacted by the COVID-19 crisis.

How COVID-19 Might Impact Consumers' Attitudes about Sustainability (April 22, 2020; 10:00 AM ET)

This webcast builds on recent research by The Conference Board on consumers’ attitudes about
sustainability. Hear about the role sustainability plays for consumers in the age of the COVID-19 health and
economic crisis, how health plays into that, how this might be different from before the virus outbreak, and
how companies are responding.

Window On Rebooting A Six-Foot Economy (April 22, 2020; 12:00 PM ET)

As we’re gradually working through the worst health crisis in recent memory, organizations need to start
planning how to re-start their businesses once the most stringent constraints to tackle COVID-19 get lifted.
Join this panel discussion to learn what businesses can do to best prepare for the recovery.
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General Considerations — Informed Board

Make sure the Board is appropriately informed of COVID-19 risks and suitably involved in
planning and risk assessment.

— The Board should be kept abreast of potential risks to the company

» Board should be kept abreast of the company’s COVID-19 risk exposure and discuss strategic
alternatives for minimizing the risks, including through the company’s operational responses

» Board should consider the effect of the COVID-19 outbreak and related governmental policies
and mandates on the company’s corporate strategy

 Board should receive board-level briefing on company indebtedness and understand the
company’s near-term liquidity needs and steps that management is pursuing to ensure liquidity

* Board should evaluate the company’s current and future dividends and buyback policy

CLEARY GOTTLIEB
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General Considerations — Liability & Risk Management

— Consider strategic opportunities for liability management (e.g., debt or stock repurchases,
refinancing) and potential for strategic transactions & renegotiation of material relationships

— Update and test the business continuity plan
— Make sure company is set up logistically to hold remote board/committee meetings

— Consider contingency and succession plans that exist or may need to be developed in the event
key management or Board members are ill

— Vet communications with key constituents and stakeholders

» Boards should be kept updated on the internal and external communications with employees,
customers, suppliers, regulators and stockholders

CLEARY GOTTLIEB
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General Considerations — Counterparty Risk

Be attuned to counterparty risk — early warning signs from counterparties that signal possible
distress (e.g., stretch outs or delays on payments and credit terms, protective draws on their

financing sources).

— Management should identify available contractual remedies and processes for effectuating
remedies (e.g., termination, acceleration, alteration of payment terms, obtaining collateral),

which may be limited by a bankruptcy or similar filing.
— For material transactions with distressed counterparties, consider risk of subsequent challenges
In an insolvency situation.

CLEARY GOTTLIEB
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Disclosure Issues — COVID-19 Disclosure Updates

Guidance and Updates to the Market

— Previously issued guidance may need to be retracted
 Retraction of guidance can leave markets and analysts either over- or under- appreciating the impact of the
virus on results for the quarter or year

« Stock price volatility can result, prompting some companies to consider breaking normal practice and
issuing short-term single quarter guidance to level set the market

« Statements should be verifiable and caveated in case they prove to be inaccurate
Upcoming Quarterly Filings

— For upcoming quarterly filings (as well as in 20-Fs for foreign issuers that have not yet been
filed), MD&A, risk factors and forward-looking statement disclaimers should be reconsidered

 Generic risk factors should be avoided if the impact is known

« Particular focus may be needed on liquidity, covenant compliance and ability to close announced
transactions, as well as other sector-specific issues

— If the market hasn’t been updated on COVID-19’s impact on the business, can close trading
windows and suspend share buybacks (unless conducted under existing 10b5-1 plans)

CLEARY GOTTLIEB 17



Disclosure Issues — COVID-19 Disclosure Updates

CF Disclosure Guidance Topic No. 9, Coronavirus (COVID-19)

— Corp Fin Staff issued Disclosure Guidance Topic No. 9, Coronavirus (COVID-19), covering it’s current
views on disclosure considerations, trading on material non-public information (MNPI) and reporting
earnings and financial results (including non-GAAP measures) in light of COVID-19

— Financial Disclosure
» Companies are encouraged to proactively address financial reporting matters earlier than usual, and to

revise and update disclosures as facts and circumstances change

* To the extent needed, companies or their auditors should also consult with experts promptly so that
reporting remains as timely as possible, as well as tailored, accurate and complete

— Topics to Cover
 Corp Fin recognizes that disclosure about the evolving effects of COVID-19 and related risks will be a
facts-and-circumstances analysis, specific to each company

» The guidance provides a non-exhaustive list of questions to help companies assess the evolving effects of
COVID-19 on their business and meet their disclosure obligations

» The questions cover a range of topics, prodding companies to consider the effects of COVID-19 on their
financial condition, liquidity, balance sheet, impairments, operations and demand for products and services

CLEARY GOTTLIEB

18



Disclosure Issues — COVID-19 Disclosure Updates

CF Disclosure Guidance Topic No. 9, Coronavirus (COVID-19) (contd.)
— Non-GAAP Measures

» Companies are reminded of their obligations relating to the reporting of non-GAAP financial measures

+ If a company presents a non-GAAP financial measure or performance metric to account for COVID-19, it
should highlight why management finds this useful and how it helps investors assess the impact of
COVID-19 on the business

« A company considering presenting metrics related to COVID-19 or changing the method by which it
calculates a metric as a result of the outbreak should refer to the recent SEC guidance on the use of metrics

» May be instances where a historical GAAP financial measure is not available at the time a company
releases earnings, due to COVID-19 related delays.

 Inthat case, Corp Fin staff would not object if a company reconciles the non-GAAP financial measure to preliminary
GAARP results that either include reasonably estimable provisional amount(s) or a range of reasonably estimable GAAP
results, so long as the company provides an explanation as to why the accounting is incomplete and what additional
information or analysis is needed to complete it

 Should limit these measures to those it uses to report financial results to its board of directors

 For filings that require GAAP financial statements (such as 10-K, 10-Q or 20-F), companies should only reconcile to
GAARP results

CLEARY GOTTLIEB
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Disclosure Issues — SEC Filing Deadline Extension

SEC Order gives public companies an additional 45 days to file SEC reports

— This relief applies to SEC reports that are due from March 1 to July 1, 2020 (the SEC extend the
order on March 25t)

— Relief is subject to several conditions, including the requirement to file a report on Form 8-K or
6-K describing how the company is unable to make such filings due to circumstances related to
COVID-19, including:

» The reasons why the report may not be filed on a timely basis, and
» The estimated date by which the report is expected to be filed

— Effect on “current” reporting requirements

« Companies that rely on the order, satisfy the conditions and were current and timely in their filings as of
March 1 will be considered current and timely for purposes of Form S-3, F-3 and S-8 eligibility and Rule
144(c) current public information requirements

— Companies that rely on the order will not need to file a Form 12b-25 so long as they make the
required filing within the 45-day deadline

CLEARY GOTTLIEB
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Disclosure Issues — Transaction Disclosure

Disclosure for Capital Markets Issuances

— Prepare a disclosure package that adequately describes the current impact and risks of the virus
on the business (supply chain, customers, liquidity, etc.)

» Recent Developments disclosure or incorporate by reference an 8-K/6-K

— Conduct robust due diligence process regarding the direct and indirect impacts of COVID-19 on
the business

 Underwriters and their counsel have been beefing up their due diligence procedures on the
issuer’s risk and exposure to COVID-19

— Anticipate that disclosure will need to be updated during marketing

CLEARY GOTTLIEB 2l



I11. Insider Trading Considerations

CLEARY GOTTLIEB

22



Insider Trading Considerations

Should consider the following in being “mindful” of their existing controls and procedures to
safeguard MNPI and protect against insider trading:

— Provide virtual training

» Refresh training for employees that have already been trained on how to manage MNPI

 Consider training employees who are not ordinarily in possession of MNPI but who might come into
possession of MNPI as a result of the COVID-19 outbreak

— Send regular reminders about the importance of keeping information confidential (and not
trading while in possession of MNPI)

— Update insider trading policies and training materials

— Expand the use of 10b5-1 trading plans, if practicable, to employees who may not typically
come into possession of MNPI

— Exercise good cyber hygiene

* Remind employees to exercise good cyber hygiene and ensure adequate resources for IT staff to avoid
Iinadvertent employee exposure or hacking of market sensitive information

CLEARY GOTTLIEB
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V. Annual Meeting and Proxy
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Annual Meeting and Proxy — State Laws and Proxy Advisors

State law governs the ability to have virtual or hybrid shareholder meetings

— State law notice requirements

« If notice has not been sent, alert holders that a virtual meeting is available or is an option
« |If notice has been sent, send supplemental notice and file supplemental proxy materials

— The timing and notice need to be managed to avoid invalidating the meeting.
» The SEC staff has provided some helpful guidance for conducting annual meetings
» Delaware has issued an Executive Order to provide relief regarding changes to annual meetings

— Unlike the majority of states (including Delaware), some states (such as NY) do not allow
virtual-only shareholder meetings

* Governor Cuomo’s March 20 executive order temporarily suspended NY laws that require in-person
shareholder meetings, through April 19, 2020

— Likewise, proxy advisors (ISS and Glass Lewis) are sympathetic if reasons for moving to virtual
meeting are explained, each holder can hear and ask questions and technical support is available.

* Companies must provide “robust disclosure” in their proxies assuring that shareholders will be afforded the
rights and opportunities to participate same as an in-person meeting.
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Annual Meeting and Proxy — Logistical Considerations

Logistical considerations for conducting shareholder meetings during COVID-19
— Ensure due process of virtual shareholder meetings

 Verify participating shareholders’ IDs, especially those who have forgotten their control
numbers

 Respond virtually to shareholder proposals
— Service providers may be in short or uncertain supply — plan in advance with backups
— If the company decides to conduct a physical meeting, put in place measures to

» Minimize personal contact during physical meeting, aka social distancing
— Alternatively, the company can adjourn or postpone the annual meeting

» Check state laws & bylaws to see how much postponement is permissible, and required notice

CLEARY GOTTLIEB
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Cash Flow & Ligquidity Management — Austerity Measures

Companies have engaged various austerity measures in this period of volatility
— Decrease, suspend, or postpone share buyback and dividend plans

 For companies that have not previously disclosed details about specific buyback plans, a
suspension should not trigger a disclosure obligation

» Regardless, many companies choose to proactively disclose this step

» 10b-18 or 10b5-1 plans can be suspended or terminated prior to their end dates, even when a
trading window is closed

— Many companies’ directors and officers have voluntarily given up their salaries
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Cash Flow & Liquidity Management — Credit Issues

Considerations for drawing from additional credit lines to cushion volatility

— COVID-19 reduces revenue and free cash flow, especially in certain industries, which can trigger
« Financial covenants based on sizes of revenue, inventory, and receivables;
» Compliance terms with material contracts, and cross-defaults;
« Financial reporting obligations

— As an additional result, companies borrow more under their credit facilities, which can trigger

 Financial covenants based on leverage or borrowing levels

CLEARY GOTTLIEB 29



Cash Flow & Ligquidity Management — EBITDA Add-backs

Additionally, companies should also review their EBITDA Add-backs

— EBITDA Add-backs that can help with the liquidity crunch include:
« unusual, non-recurring or exceptional expenses, losses, costs or charges;
* losses, expenses or write-offs that are indemnified or insured by a third-party;
* proceeds of business interruption insurance; and

« addbacks for lost revenue generally, or (less frequently) related specifically to disasters and
others acts of god
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Partner, New York

CONTACT INFORMATION
+1 212 225 2632
dlopez@cgsh.com

EDUCATION

Cornell University, A.B.

David Lopez is described as an
‘exceptionally strong technical
lawyer’ who is ‘able to understand
the multidimensional issues faced
by large, global organizations.’

University of Chicago Law School, J.D.

Chambers Global

David Lopez’s practice focuses on corporate
finance, corporate governance, securities law and
disclosure, and liability management matters.

He has extensive experience with initial public
offerings for domestic and foreign private
issuers, with public and private debt, equity and
structured securities offerings for established
companies and with a range of liability
management transactions such as issuer self-
tender, exchange offers, consent solicitations and
open market strategies.

Leading Capital Markets: Debt & Equity Lawyer
Chambers Global and Chambers USA

Leading Capital Markets: Debt, High-Yield, and
Global Offerings Lawyer
The Legal 500 U.S.

Named to the "Hall of Fame"
Legal 500 U.S., 2018

Highly Regarded in Capital Markets (Equity)
IFLR1000

Leading Securities/Capital Markets Lawyer
The Best Lawyers in America

NOTABLE EXPERIENCE

— Counseled a number of issuers on corporate
finance, corporate governance, securities/

disclosure and/or liability management, including:

Citigroup, HCA Healthcare, HigherOne, Liberty
Mutual, McDonalds, Sabre Corporation,
Starbucks, Surgical Care Affiliates, Verizon, and
Walgreens Boots Alliance

— Advised in various debt and equity offerings by
other issuers, including: Amkor Technology,
Citizens Republic Bancorp, Continental Airlines,
Intelstat, The Hartford Financial Services Group,
Ladenburg Financial, Patriot Coal Corporation,
and Unum Group

— Advised in various liability management
transactions, including tender offers, exchange
offers and consent solicitations for CFR
Pharmaceuticals, Forest Laboratories, Kindred
Healthcare, AlIG, Citigroup, Credit Suisse,
Petrobras, and Zions Bancorporation

— Issuer’s counsel in a number of IPOs, including
the IPOs of Surgical Care Affiliates, Sabre
Corporation and Higher One Holdings, and
various underwriters’ counsel in a number of
IPOs, including the IPOs of IMS Health, Aptalis
Pharmaceuticals (subsequently purchased),
Adeptus Health, Vmware, and MasterCard
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Partner, New York
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Ischweitzer@cgsh.com

EDUCATION

Law, J.D.

University of Pennsylvania,

B.A.

New York University School of

Lisa Schweitzer’s practice focuses on
financial restructuring, bankruptcy, and

commercial litigation, including cross-border

matters. She has advised clients in some of
the most high-profile bankruptcy matters in

North America, and her work repeatedly has

been recognized by the business and legal
press, including The American Lawyer,
which previously named her a “Dealmaker
of the Year.”

Lisa has been recognized by:

The American Lawyer, Chambers Global,
Chambers USA, The Legal 500 U.S., IFLR 1000,
The International Who'’s Who of Business Lawyers,
The International Who’s Who of Insolvency &
Restructuring Lawyers, Institutional Investor News,
Turnarounds & Workouts, and Law360

NOTABLE EXPERIENCE

BlueMountain Capital, LLC, a significant equity holder
in the chapter 11 bankruptcy of PG&E Corporation, the
largest utility in the United States and a case involving
over $50 billion of liabilities

Vale in the contested Chapter 15 case brought by the
Guernsey Joint Administrators of BSG Resources Ltd,
and related multi-jurisdictional litigation

Total SA and affiliates as major customers and contract
counterparties in the Chapter 11 proceedings of
McDermott International

Grupo Inbursa and its affiliate CEC as secured
prepetition lender and DIP lender in the M&G
bankruptcy, including a sale and auction process that led
to the full repayment of their debt

Nortel Networks Inc. and affiliates in their U.S. Chapter
11 proceedings, including serving as counsel to the U.S.
Nortel estate in a series of business line and intellectual
property sales that generated over $7 billion of sale
proceeds

A large ad hoc group of bondholders in connection with
the successful restructuring of Maxcom
Telecomunicaciones through a prepackaged Chapter 11
proceeding

Representation of OCBC, DBS and UOB as secured and
unsecured lenders in the EZRA Holdings chapter 11 case

Chilean bus operator Inversiones Alsacia and Express de
Santiago Uno and their affiliates in their prepackaged
Chapter 11 reorganization, the first Chapter 11 case filed by
a Chilean company since Chilean electricity provider
Edelnor filed for Chapter 11 reorganization in 2002

Rosetta Resources in the defense and successful
settlement of fraudulent conveyance litigation in the
Calpine bankruptcy

Grupo Bimbo in its acquisition of intellectual property
assets from Interstate Bakeries Corporation in a chapter
11 proceeding

SMP Ltd., a company subject to Korean rehabilitation
proceedings, in litigation against chapter 11 debtor
SunEdison regarding SMP’s rights under a Supply and
License Agreement

A large investment bank on its acquisition of Lehman
Brothers' North American investment banking and
capital markets assets, and a $450 million DIP financing
facility provided to Lehman

Creditor Fintech Investments in connection with the
successful restructuring of Vitro, accomplished through
bankruptcy proceedings in the U.S. and Mexico

Multiple U.S. and non-U.S. banks in the preparation of
their U.S. resolution plans and related corporate and
restructuring issues
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