Director Notes
The Role of the Board in Sustainability Oversight

Directors’ Duties and the
Pursuit of Social Investments
by Janet E. Kerr

Sustainable entrepreneurship is strategic investing that generates two interrelated results:
social progress and financial returns. In response to the inefficiencies shown by many
governments, charities, and other not-for-profit organizations in solving the world’s most
obstinate ills of poverty, disease, and pollution, sustainable entrepreneurship is gaining
legitimacy for its application of the tools of business and finance to socially relevant issues.
As such, sustainable businesses approach a social or environmental problem in the same
way a traditional business would embark on a market opportunity.
Today, sustainable ventures are no longer at the fringe of
the business world. An increasing number of companies are
adapting their business practices to sound environmental,
social, and governance (ESG) standards, out of concern for
the communities in which they operate or as part of a strategic
plan for future growth. (See “Two Notable Cases of Sustainable Entrepreneurship” on p. 2). This report examines the
implications of sustainability on business corporations and
on the body of law that governs them. In particular, from the
perspective of a board of directors of a public corporation,
the report explores:
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• whether the decision to pursue sustainable projects, as

investments that add both social and financial value to
the corporation’s bottom line, should be considered within
the scope of the business judgment rule; and

• whether directors have a duty to be informed about the

potential for sustainable entrepreneurship in their company.

In light of increased demands from shareholders and potential
changes in the regulatory environment, this report highlights a
range of considerations for directors as they approach the oversight of their companies’ sustainability programs.

Two Notable Cases of Sustainable Entrepreneurship
Google.org Founded by Larry Page and Sergey Brin as a for-profit arm and integral part of Google Inc. that would pursue
both financial and social goals. Among its first projects was to develop a mass-produced plug-in hybrid electric vehicle that
can attain 100 mpg (miles per gallon). Another initiative promoted by Google.org is RE<C (Renewable Energy Cheaper Than Coal),
an investment of several hundred million dollars to produce renewable energy at a profit from wind and solar sources, particularly
solar thermal energy.
Grameen Bank A financial services company started in Bangladesh that makes small loans (known as microcredit) to the
impoverished without requiring collateral. The word “grameen” is derived from the Bengali “gram” (village) and means “of the village.”
The business concept applies a system of group-based microcredit to the idea that the poorest people in the world have underused skills. Although each borrower must belong to a five-member group, the group is not required to give any guarantee for a
loan to one of its members. Repayment responsibility rests solely on the individual borrower, while the group and the centre share
oversight to ensure that members behave in a responsible way and avoid repayment problems. The bank also accepts deposits,
provides other services, and runs several development-oriented businesses including fabric, telephone, and energy companies.
Another distinctive feature of the bank’s credit program is that a significant majority of its borrowers are women. The organization
and its founder, Muhammad Yunus, were jointly awarded the Nobel Peace Prize in 2006.
Sources: www.google.org; www.gremeen-info.org

Sustainability is not charity or philanthropy Sustainable
ventures are not about giving; they are about investing.
What sets business sustainability apart from philanthropy
and charity is the pursuit of profits. Whereas not-for-profit
organizations have strict requirements regarding capital
raising and investment activities, the business corporation
structure—with access to capital markets and other sources
of financing, and the ability to pursue a wide array of investment opportunities—is better positioned to achieve its goals.
Social entrepreneurship scholar Gregory Dees notes that
progress, even in the social and environmental sphere, will
continue to be fostered most effectively through market-based
solutions: “If there is something that can be done and done well
through a business or market-based structure, it’s probably
better to take advantage of that and use philanthropy for something that can’t be well funded simply through the market.”1

areas by harnessing innovation, people, and resources to
develop an enterprise that solves a social problem and yet
is self-sustaining and makes money. To the extent that they
comply with this double bottom line paradigm and fulfill
the duties of care and loyalty owed by corporate fiduciaries
to shareholders, sustainable ventures can only be supported
by the laws governing corporate decision making and,
ultimately, are protected by the business judgment rule.

1.

Judicial action and recent shareholder constituency
statutes have opened the door for corporate leaders
to consider non-shareholder interests and concerns
when making investment decisions.

The double bottom line When adequately designed and
executed, sustainable business projects can fulfill the social
and financial interests of publicly held corporations and their
shareholders. A key aspect of the debate on sustainability is
what has become known as the “double bottom line”—the
view of profits as having financial and social components.
Business sustainability achieves measurable results in both

2.

There is a growing body of knowledge on measuring
financial and social impact that shows that sustainable
ventures can be sound, profitable investments generating
long-term wealth.

3.

Fierce global competition compels corporate leaders to
seek new investment opportunities; such opportunities
may include those in emerging markets, where lower ESG
standards lead to suboptimal investment performance.

Sustainability and corporate governance The notion of
sustainability is consistent with corporate governance
standards for at least three main reasons:

1 “The Past, Present and Future of Social Entrepreneurship: A Conversation with
Greg Dees,” Duke University, Center for the Advancement of Social Enterprise,
May 2006, http://www.caseatduke.org/articles/0506/casecorner.htm.
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For these reasons, it can be argued that directors’ duty of care
extends to being informed about those sustainable investment
opportunities with a measurable double bottom line that the
company might pursue. Such information is material to
responsible board action and should be part of any sound
decision-making process.

Fiduciary Duties and Stakeholder Interests
The role of business in society has been the subject of longstanding debate.2 Should the board of directors of a business
corporation have a duty to consider the interests of its nonshareholder constituents—including bondholders, employees,
customers, suppliers, and the local communities in which the
company operates? Or is the exclusive focus of the board to
maximize financial profits solely for the benefit of the business
owners? Given that the operating revenues of large American
corporations exceed many countries’ GDP, the question of just
how “socially responsible” a corporation must be merits the
attention of thought leaders, policy makers, and the business
community.3
It is widely recognized that members of the board of directors
of a business corporation are instilled with the duties of due
care, good faith, and loyalty. Those duties form the core of
corporate governance and build an overarching foundation of
trust and confidence. Under the Model Business Corporation
Act (MBCA), “[e]ach member of the board of directors, when
discharging the duties of a director, shall act: (1) in good faith,
and (2) in a manner the director reasonably believes to be in
the best interests of the corporation.”4
In addition to setting the baseline standard for due care, MBCA
states that directors “shall discharge their duties with the care
that a person in a like position would reasonably believe

2 See, generally, E. Merrick Dodd, Jr., “For Whom Are Corporate Managers
Trustees?” Harvard Law Review, Vol. 45, pp. 1148-50, 1932 and William T.
Allen, “Our Schizophrenic Conception of the Business Corporation,”
Cardozo Law Review, Vol. 14, pp. 261-270, 1992.
3 For example, Wal-Mart’s revenues dwarf the GDP of such developed
countries as Norway, Finland, Greece, Portugal, and Saudi Arabia. See
Sarah Anderson and John Cavanaugh, Top 200: The Rise of Corporate
Global Power, Institute for Policy Studies, December 4, 2000, available
at http://www.corpwatch.org/article.php?id=377. As far back as 2000,
only 49 of the world’s largest economies were countries; the remaining
51 were global corporations.
4 Model Business Corporation Act (MBCA) Section 8.30(a).
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appropriate under similar circumstances.”5 Also incorporated
in the directors’ fiduciary duty of care is the duty to act on
an informed basis, which requires directors to consider all
material facts reasonably available before making a decision.6
The business judgment rule Fundamentally related to
directors’ duty of care is the business judgment rule. The
business judgment rule gives a rebuttable presumption that,
when making business decisions, directors act loyally and
diligently and are therefore in compliance with their fiduciary responsibilities. Although for the most part not codified
in statutes, the business judgment rule is well established in
case law, and the presumption holds true even in states that
have their own statutory due care standards.7
Because of the presumption instituted by the rule, the burden
of proof is shifted to the plaintiff, who must allege sufficient
facts to raise doubts that directors have indeed satisfied their
duties.8 Other ways to overcome the presumption include
proving that the director was acting fraudulently, illegally,
or in conflict of interest, or showing that the director’s action
lacked any rational business purpose. Justification for maintaining this presumption is based on three policy goals, as the
business judgment rule:

•
•
•

promotes risk taking;
avoids judicial meddling; and
encourages directors to serve.9

5 Id., Section 8.30(b).
6 The Delaware Supreme Court has interpreted the duty to be informed
to mean that the board of directors does not have to be informed of
all facts, but only of those that are material and within the board’s
reasonable reach. For a discussion of fiduciary duties under Delaware
law and their applicability to corporate directors, see Matteo Tonello,
Corporate Governance Handbook: Legal Standards and Board Practices,
The Conference Board, 2009, pp. 14-17.
7 On the application of the business judgment rule to various business
transactions, see Dennis J. Block, Nancy E. Barton, and Stephen A. Radin,
The Business Judgment Rule: Fiduciary Duties of Corporate Directors, Fifth
Edition, 2002 Cumulative Supplement, (New York: Aspen Publishers, Inc.,
2002).
8 The business judgment rule does not apply in those cases where
directors have manifestly violated their responsibilities (i.e., by virtue
of a “manifest” conflict of interest or a “grossly negligent” decisionmaking process or other situations of bad faith). See, for example,
Cinerama, Inc. v. Technicolor, Inc., 663 A.2d 1156 (Del. 1995).
9 See Edward Brodsky and M. Patricia Adamski, Law of Corporate Officers
and Directors: Rights, Duties and Liabilities, Thomson Reuters-West, 2009,
p. 4-01.
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Without such protection, legal responsibilities imposed on
directors would generate a disincentive to pursue entrepreneurial initiatives.
Evolving court standards Primarily, corporate law is established in state courts. Interestingly, courts asserted early on
that corporate fiduciaries, while pursuing value maximization
for the owners, may also consider the interests of key stakeholder groups. For example, in Shlensky v. Wrigley (1968),
an Illinois court decided a case of potential director liability
under the business judgment rule and held that “the effect on
the surrounding neighborhood might well be considered by
a director.”10 In addition, several holdings by the Supreme
Court of Delaware—the most prominent state of incorporation—sanctioned the consideration of third party interests. In
Unocal Corp. v. Mesa Petroleum Co.11 (1985) and Paramount
Communications, Inc. v. Time Inc.12 (1989), two influential
legal precedents in the following decades, the court underscored the importance of assessing the impact on key stakeholder relations of a business decision made in the context of
hostile takeovers and shareholder-instituted derivative actions.

Pennsylvania’s Constituency Statute
Pennsylvania was the first state in the country to adopt
a non-shareholder constituency statute. Under such
statute, “[i]n discharging the duties of their respective
positions, the board of directors, committees of the
board and individual directors of a business corporation
may, in considering the best interests of the corporation,
consider to the extent they deem appropriate:
1. The effects of any action upon any or all groups affected
by such action, including shareholders, employees,
suppliers, customers and creditors of the corporation,
and upon communities in which offices or other
establishments of the corporation are located.
2. The short-term and long-term interests of the corporation,
including benefits that may accrue to the corporation
from its long-term plans and the possibility that these
interests may be best served by the continued
independence of the corporation.
3. The resources, intent and conduct (past, stated and
potential) of any person seeking to acquire control of
the corporation.”
Source: 15 Pa. Cons. Stat. §1715.

Today, a growing number of legal theorists view the corporation as a nexus of complex relations and hold that the ultimate
interest of the business should be analyzed with regard to its
key interest constituencies.13 Corporate practices are gradually
adapting to this approach, as organizations introduce the use
of metrics designed to evaluate the link between such business relations and stock prices. In a recent report by The
Conference Board, the stakeholder theory of the firm has also
been applied to the notion of reputation capital—a corporate
asset resulting not from the reputation of the firm within the
public at large but from those stakeholder relationships that
are instrumental to the company’s pursuit of long-term shareholder interest.14

As such, reputation capital is quantifiable in dollar value
and, with its economic connotation as a shareholder value
enhancer, it places reputation risk management within the
boundaries of directors’ and officers’ fiduciary duties.
Constituency statutes During the 1980s, the large majority
of state legislatures across the country enacted corporate
governance statutes for the purpose of “provid[ing] corporate
leaders with a mechanism for considering stakeholder interests
without breaching their fiduciary obligations to shareholders.”15

10 Shelnsky v. Wrigley, 237 N.E. 2d 776, 780 (Ill. App. Ct. 1968).
11 Unocal Corp. v. Mesa Petroleum Co. 493 A.2d 946, 955 (Del. 1985),
discussing how boards should consider the impact on constituencies
other than shareholders when analyzing the reasonableness of defensive
measures.
12 Paramount Communications, Inc. v. Time Inc., 571 A. 2d 1140, 1153
(Del. 1989), elaborating on the appropriate use of the Unocal analysis.
13 See, for example, Gregory V. Varallo and Daniel A. Dreisbach, “Fundamentals
of Corporate Governance. A Guide For Directors and Corporate Counsel,”
ABA Section of Business Law, American Business Association, 1996, pp. 4-5.
14 See Matteo Tonello, Reputation Risk: A Corporate Governance Perspective,
The Conference Board, Research Report No. 1412, 2007, pp. 17-20.
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15 See Kathleen Hale, “Corporate Law and Stakeholders: Moving Beyond
Stakeholder Statutes,” Arizona Law Review, Vol. 45, 2003, p. 829.
Although most state constituency statutes are relatively similar, there
are four general variations based on:
1. whether stakeholder consideration is mandatory or permissive;
2. whether stakeholder consideration applies to officers in addition to directors;
3. the circumstances in which the statutes apply; and
4. what stakeholder interests corporate leaders are allowed to consider.
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Thanks to these “constituency statutes,” corporate decisionmakers have broken with the past role “to simply create jobs,
deliver goods and services, increase shareholder wealth, and
demonstrate goodwill to the community through philanthropy.”16
In general, these statutes have granted more freedom to the
strategic decision-making process of boards of directors
across the nation. The underlying theme of these statutes is
that a director may determine what is in “best interests of
the corporation” apart from what directly and immediately
benefits the shareholders. Some statutes are limited to
decisions affecting corporate control, but most extend to
any corporate action, irrespective of the circumstances the
corporation faces. In some cases, directors may consider
other pertinent factors, such as national and state economies
and the long-term and short-term effects of a transaction as
well as the benefits of remaining independent.17 However,
conspicuously absent from the list of states adopting constituency statutes is Delaware, the state of incorporation of
the majority of Fortune 500 public companies.
Exculpatory clauses In 1986, the Delaware legislature
amended the Delaware General Corporation Law Code by
adding a statutory provision designed to insulate corporate
directors from monetary liability for any actions arising from
a breach of their duty of care.18 The majority of other states
were quick to follow Delaware’s lead and pass similar board
of director shield provisions. These exculpatory clauses—
which ought to be included in a company’s certificate of
incorporation and therefore approved by shareholders—provide more freedom and leniency to directors in their decisionmaking capacity, and encourage them to take strategic risks.19

16 Bradley K. Googins, A New Business Model for the 21st Century, Boardroom
Briefing, Winter 2006, available at www.directorsandboards.com/dbebriefing/
December2006/Winter06BB.pdf.
17 Cammon Turner, “Revlon Duties and State Constituency Statutes,” ABA
Section of Business Law, American Bar Association, January/February 1999,
available at http://www.abanet.org/buslaw/blt/8-3shareholders.html.
18 Delaware Code Annotated, Title 8, Section 102(b)(7).
19 For a discussion of exculpatory clauses, see Bernard S. Sharfman, “Being
Informed Does Matter: Fine Tuning Gross Negligence Twenty-Plus Years After
van Gorkom,” The Business Lawyer, Vol. 65, 2006, p. 135. The author emphasizes a number of reasons why being sufficiently informed still matters,
despite the existence of a board of director shield provision (pp. 137-38):

Measuring Social Return on Investment
The driving force behind sustainable entrepreneurship is the
maximization of the positive social impact that results from
profitable business decisions. For this reason, a company’s
ability to quantify both financial returns on investment (ROI)
and social return on investment (SROI) is crucial in determining
whether a certain business undertaking meets the double
bottom line and ultimately adds shareholder value.
Measuring ROI is relatively easy and well understood:
public companies around the world abide by generally
acceptable accounting principles such as the U.S. GAAP
or the International Financial Reporting Standards (IFRS).
On the other hand, despite a quite developed body of
knowledge regarding SROI, there currently is no single,
standardized set of metrics on which corporations can rely
to quantify the social and environmental performance of a
business venture. Poor standardization is primarily the result
of the lack of extensive qualitative data on social impacts,
given that many analyses appear to be marred by personal or
political influences. Needless to say, without standards it is
difficult to conduct comparability studies among different
businesses or businesses in different industries, which leads
to further limitations in the production of qualitative data.
A 2003 study from the Haas School of Business’ Center for
Responsible Business (CRB) at the University of California at
Berkeley presented ten standard guidelines for evaluating and
reporting SROI.20 The study contributed a set of data whose
analysis can provide important insights into how social value
is actually created (or destroyed), and what it really costs.21
This Director Notes illustrates the methodology introduced
with the CRB study as one of the most comprehensive
frameworks for understanding the social ramifications of
business decisions. However, the CRB framework is far
from the only initiative for standardization in this field. The
literature on SROI has been expanding over the last decade,
as already documented in 2005 by The Conference Board
in The Measure of Success.22

1. These clauses only protect from monetary damages

20 Sara Olsen and Alison Lingane, Social Return on Investment: Standard
Guidelines, Center for Responsible Business Working Paper, University
of California at Berkeley, September 29, 2003, available at
http://escholarship.org/uc/item/6xp540hs.

2. Courts view the clause more as an affirmative defense

21 Id., p. 14.

3. Directors still want to protect their reputation as well as future demand
for their services

22 Thomas E. Cavanagh, Anu Oza, and Charles J. Bennett, The Measure of
Success. Evaluating Corporate Citizenship Performance, The Conference
Board, Research Report 1372, 2005.

4. Non-compliance may violate directors’ insurance coverage
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Calculating SROI The CRB report defines SROI as “the
social impact of a business or nonprofit’s operations in dollar
terms, relative to the investment required to create that impact
and exclusive of its financial return to investors.” To calculate
the SROI of a business venture, the report suggests the
following five-step method:23
1.

Quantify the non-financial impact of operations per unit.
For example, suppose two units, where the social impact
is reduction in visits to the emergency room in Unit 1 and
reduction in CO2 emissions in Unit 2. Also suppose a
10 percent reduction in visits to emergency room equals
150 fewer visits per year and a six percent reduction in
CO2 emissions equals a reduction of 12,000 tons of CO2
per year.

2.

Translate this figure into dollar terms per unit to achieve
social cash flows (SCFs). In the example illustrated in
the report: the cost of a single ER visit is $250, which,
multiplied by 150 visits avoided each year, equals $37,500
in savings per year. Similarly, CO2 costs $1.25 per ton
based on the regional emissions trading market; as a
result, a 12,000-ton reduction equals $15,000.

3.

4.

5.

Calculate annual social cash flow by summing all of the
SCFs assessed for all of the units affected by the social
business venture. Annual social cash flow in the example
is $52,500.
Discount the SCFs to present value, using an appropriate
discount rate. For this purpose, some companies may
decide to refer to the municipal bond rate, while others use
the 30-year Treasury bond rate based on the argument
that they are saving federal and other governmental funds
through their activities. Sufficient disclosure should be
provided on the rationale for either choice as well as for
assumptions made. As for the time frame for social return
on investment projections, there is no standard, but any
projection beyond five years may be so uncertain as to
be meaningless.
Calculate SROI by dividing this number by the investment
to date in the social business venture. Assuming that the
present value of annual social cash flow — as calculated
under the discounted cash flow formula chosen in Step 4 —
is $171,993 and that the investment in the social business
amounts to $100,000, SROI equals 172 percent.

23 Id., p. 6.
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Guidelines on SROI application On its own, SROI is not
very useful unless applied and presented in a consistent
manner by a large number of companies. For this purpose,
the CRB report advocates establishing a contextual framework for the standardization of SROI reporting. The guidelines are based on the analysis of pro forma disclosure
documents submitted by 88 companies embarking on a
social business venture. The aim is to make SROI metrics
more comprehensive, credible, and useful for entrepreneurs,
managers, and analysts. Such a common framework would
also enable investors to compare the social impact of different
firms within the same industry. Under the framework guidelines, companies adopting this calculating method should:24
1.

Include both positive and negative impacts in their SROI
assessment.

2.

Consider impacts made by and on all stakeholders —
including employees — before deciding which impacts
are material enough to be included in the final calculation.

3.

Include only impacts that are clearly and directly
attributable only to the company’s activities and avoid
crediting the business venture for social impacts for
which it is not (fully) responsible.

4.

Avoid double-counting the value (financial and social)
created by the company, and do not mix this calculation
method with the market valuation of social impacts,
unless market valuation is fully transparent about total
costs and benefits of those impacts.

5.

Exclude from the final calculation the social impact
created by the business venture in industries or geographic areas where any business — irrespective of its
social connotation — would create a similar social
impact. SROI should describe only what makes the company different from a standard venture.

6.

Only quantify or monetize social impacts if it appears
logical given the context of the business or industry.
For example, a business manufacturing solar energy technology for use in developing countries identified multiple
metrics to explain the company’s impact, from electricity
savings to increased quality of life to projected lives saved
due to reduced harmful pollutants. Not all of these impacts
(such as increased quality of life) could be accurately
monetized, and some (such as lives saved) could not be
meaningfully reduced to monetary terms alone.

24 Id., pp. 7-11.
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7.

Put numeric metrics into context (e.g., this period versus
last period, or this company versus similar companies)
to add meaning to SROI. By itself, SROI coalesces the
company’s social performance into a single figure and
cannot possibly tell the whole story of the company’s
social impact without contextual information.
Comparative information, in particular, is helpful.

8.

Address risk factors affecting SROI in the assumptions
to the calculation and carefully consider and document
the choice of discount rate for SCFs.

9.

Carry out a sensitivity analysis to identify key factors,
including projected outcomes. The current absence of
standards in measuring social impact makes it important
to understand how dependent the final calculation is on
initial assumptions as well as to determine a range of
possible social impacts.

10. Include ongoing tracking of social impact. It is crucial for
the SROI assessment exercise to be fully integrated into
business operations so that it becomes a continuous and
coherent practice. Many of the impacts that would need
to be measured across the enterprise would likely require
a system to capture even more data than is already used
for financial accounting purposes.

As mentioned earlier, the CRB framework is only one of many
attempts made by the academic and business communities
to foster the standardization of social performance metrics.
Together, these initiatives are indicative of a growing body of
knowledge in the field that can be of use—alongside financial
measures—to a board of directors in its strategic planning and
risk oversight activities. In fact, the increasing sophistication
of social impact assessment supports the argument made
earlier in this report that, as part of their duty to make
informed decisions, directors should seek out this new set
of data and either hire experts to calculate it or require the
company to develop internal capabilities.

Sustainability as a Strategic Imperative
The third reason why the notion of sustainability is consistent
with corporate governance standards is that sustainable
ventures can be strategically compelling ventures. A number
of factors and research findings support this final argument.
Business viability Moral obligations aside, companies
pursue social matters because they see a business case for
social response. Ian Davis, the former managing director of
McKinsey & Company, argues that the “business of business
is business” mindset25 masks the principle that “social issues
are not so much tangential to the business of business as
fundamental to it.”26 Social issues have a significant effect on
the long-term prospects of the corporation and, even in the
absence of short-term results, it would be poor strategy for
companies to delay preparing for or tackling these issues.
Even though academic research has unveiled mixed results,
many studies confirm a correlation between ESG-based
investment criteria and financial performance. Specifically, in
the last few years, reputable publications have documented
the positive relationship between stock market prices and
employee satisfaction,27 eco-efficient production processes,28
and the quality of CSR disclosure.29 Given the interest shown
in the topic by financial analysts around the globe, the body of
academic literature addressing the link between ESG factors
and financial performance should continue to grow.

25 See Milton Friedman, “The Social Responsibility of Business is to Increase
Its Profits,” The New York Times Magazine, September 13, 1970.
26 Ian Davis, “What Is the Business of Business,” McKinsey Quarterly, 2005,
p. 104.
27 Alex Edmans, “Does the Stock Market Fully Value Intangibles? Employee
Satisfaction and Equity Prices,” University of Pennsylvania—The Wharton
School Working Paper, August 12, 2009, available at
http://ssrn.com/abstract=985735.
28 Jeroen Derwall, et al., “The Eco-Efficiency Premium Puzzle,” Financial
Analysts Journal, March-April 2005, pp. 51-63.
29 Marc Orlitzky, “Social Responsibility and Financial Performance: Trade-off
or Virtuous Circle?” University of Auckland Business Review, 2005, Volume 7,
Issue 1, pp. 37-43; and Marc Orliztky, Frank L. Schmidt, and Sara L. Reynes,
“Corporate Social and Financial Performance: A Meta-analysis,” Organization
Studies, 2003, Volume 24, Issue 3, pp. 403-441.
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Social innovation Moreover, corporations that enter into
these ventures add both financial and social value to their
bottom lines. Sustainability can pursue solutions to some
of our society’s most obstinate problems while giving the
business an entry into emerging markets, either in the form
of technological innovation or by importing existing business
models to underdeveloped regions of the world. A Harvard
Business School study terms this concept “social innovation.”30
The strongest business strategy of the future will most likely
include a systematic plan to move beyond corporate social
responsibility (CSR) as it has been viewed in the last two
decades (that is, as a somewhat passive support of social
causes) to a more proactive and ingenious involvement in the
development of pragmatic solutions to the challenges humanity
faces today.31 Therefore, social innovation is a new paradigm
that considers community needs not as social ills requiring
“Band-Aid” remedies, such as donations and volunteer work,
but as valuable opportunities to develop ideas, demonstrate
technologies, and find and serve new markets.
Reputation risk Today, neglecting key stakeholders poses
a formidable reputation issue to business corporations.
Sensitivity to reputational problems is particularly important
for larger public companies whose relation with external constituents is closely scrutinized by financial analysts and other
gatekeepers. Sustainability has been described as a combination of the “three Ps: profits, people (employees, customers,
and suppliers), and place (environment and community),”32

which shows that profitability is not disregarded or diminished,
but instead supplemented or augmented, by the simultaneous
consideration of people and place. Corporations are increasingly
susceptible to being affected by consumers’ perception of CSR
initiatives. This trend has also been extensively investigated
by academic researchers, who have generally found that a large
majority of American consumers “take corporate citizenship
into account when deciding whether to buy a particular company’s product”33 and would be likely to switch brands to one
associated with a good cause, if price and quality are similar.34
Cost of externalities Finally, sustainable business ventures
are cost-efficient as they reduce the impact of negative
externalities. In economic terms, an externality is any side
effect or consequence of an economic activity that is not
(fully) reflected in market prices. Externalities can be either
positive (when an external benefit is generated) or negative
(when an external cost is generated). The most commonly
discussed negative externalities involve pollution and
environmental degradation. Examples of positive externalities
include investment in products and services that result in
better recycling habits and higher standards of living for local
communities. Negative societal externalities do not show up
on financial statements; although the corporation producing
the externality is not always held accountable for it, a number
of legislative measures have been introduced over the last
two decades to restrain the impact of such externalities
(e.g., carbon tax legislation). Similarly, some fiscal policies
encourage companies to adopt business models that can
systematically generate positive externalities (e.g., incentives
for manufacturers of low-cost, fuel-efficient automobiles).
The main thrust of the discussion of externalities is that,
by strategically undertaking sustainable business goals,
corporations can maximize the benefits of positive
externalities while mitigating the costs of negative ones.

30 Rosabeth Moss Kanter, “From Spare Change to Real Change,” Harvard
Business Review, May-June 1999, pp. 124-125.
31 Also see Janet E. Kerr, “The Creative Capitalism Spectrum: Evaluating
Corporate Social Responsibility Through a Legal Lens,” Temple Law
Review, 2009, Volume 81, Issue 3, pp. 831-870, where the notion of
social innovation is further explored. In particular, the study introduces
the “Creative Capitalism Spectrum” as a new way to define CSR.
Recent scholarship has been devoted to redefining CSR, but it fails
to take into account the legal implications of making public statements
about CSR. The Creative Capitalism Spectrum provides directors with
objective guidelines based on legal principles to corroborate a public
statement of a corporation’s social responsibility.
32 Deborah Talbot, “From Shareholders to Stakeholders: The Corporate Board’s
Newest Challenge,” Boardroom Briefing—Directors & Boards Magazine, 2006,
p. 10.
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33 Julie S. Roberts, “Responsible Business=Good Business,” Inside Supply
Management, May 2004, p. 7.
34 2009 Cone Consumer Environmental Study, Cone LLC, Research and Insights,
February 18, 2009. Despite the dire state of the economy, 34 percent of
American consumers indicate they are more likely to buy environmentally
responsible products today, and another 44 percent indicate their environmental shopping habits have not changed as a result of the economy. Only
8 percent say they are less likely to buy.
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Conclusion
Large public companies, because of their size and access to
capital market resources, are particularly well positioned to
seize sustainable business opportunities. Corporate boards,
however, might still be hampered by three misconceptions:
1.

decisions having a social impact cannot also have
a positive financial impact;

2.

social impact cannot be measured and quantified
scientifically; and

3.

the current legal system does not protect socially
outward-looking business decisions.

Concerning the first two misconceptions, some boards still view
shareholder profit maximization and consideration for outside
stakeholders as an either/or proposition. This assumption is
incorrect. Academic research has documented the correlation
between ESG investment criteria and stock performance.
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Moreover, with the advent of sophisticated computer models,
new methods have been created to attach a numeric value to
social performance and benchmark results across corporate
size groups and business industries. As for the last misconception, under the state laws of corporate governance, any
well-informed decision by a board of directors to consider
stakeholder interests as a means to pursue durable shareholder
value maximization is likely to be fully protected by the
business judgment rule. Constituency statutes adopted by
many state legislatures in the United States and exculpatory
clauses included in the charters of many publicly held
corporations offer additional protection.

This report is not intended to provide legal advice with respect
to any particular situation, and no legal or business decision
should be based solely on its content.
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