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Key Insights

The US’ method of electing the President—through 51 separate elections to award electoral votes that
determine the winner—is unique. While the possibility of change in the system is remote, alternative
methods have been proposed; some of them would have delivered similar results in the actual election
while providing a greater sense for many Americans that their votes actually count, which would likely
drive turnout.

¢ In several recent elections, notably 2000 and 2016, the winner has not won the popular vote; in
2016, the margin was nearly 3,000,000 votes higher for the losing candidate.

e Because of the high bar for amending the US Constitution, it is extremely unlikely that the
Electoral College would be abolished.

e The Constitution gives states the right to choose the manner of selecting their electors; they could
switch to systems, for instance, awarding electors to the winners of each Congressional district in
a state or awarding electors proportionately by the popular vote in the state.

e Generally, these alternative systems would have produced the same actual winner, but
considerably closer elections, with greater uncertainty about the outcome in advance as more
areas of the country could influence the outcome.

The Current System

Article 1l, Section 1, clause 2 of the Constitution provides that “Each State shall appoint, in such Manner
as the Legislature thereof may direct, a Number of Electors, equal to the whole Number of Senators and
Representatives to which the State may be entitled in the Congress [.]” This established the Electoral
College, which consists of 535 electors equal to the number of Representatives and Senators from the 50
States and three for the District of Columbia under the Twenty-Third Amendment, for a total of 538. This
means that it takes 270 electoral votes to be elected President.

In 2000 and 2016, and before that in 1876 (Hayes/Tilden) and 1888 (Harrison/Cleveland), the winner of
the popular vote for President lost in the Electoral College. (In 1824, John Quincy Adams lost both the
popular and electoral vote before being elected by the House of Representatives under Article I, Section
1, clause 3 of the Constitution.) In addition, as the nation has become more polarized in recent
Presidential elections, fewer and fewer states have become genuinely competitive, meaning that a series
of “swing states” essentially determines the outcome of the election. For 2024, many observers believe
the most important swing states are Arizona, Georgia, Michigan, Nevada, North Carolina, Pennsylvania,
and Wisconsin; as recently as 2008 or 2012, that list would likely have included others including New
Hampshire, New Mexico, Ohio, and Virginia.



https://constitution.congress.gov/constitution/article-2/#article-2-section-1-clause-2
https://constitution.congress.gov/constitution/amendment-23/
https://constitution.congress.gov/constitution/
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This increasing concentration on the importance of the swing states means that an increasing number of
Americans may believe their votes for President really do not help determine the actual outcome. This
has led political scientists and some state legislatures to consider alternatives to the current system.

National Popular Vote

It is extremely unlikely that the Electoral College itself would be abolished because of the high bar to
amending the Constitution under Article V: two-thirds of both Houses of Congress and three-quarters of
the states must agree to a proposed amendment. So long as 13 states (presumably the less populated
states) believe their influence in the Presidential election would diminish, an amendment is very unlikely
to be ratified. Had a national popular vote system been in place, however, in 2000 Vice President Gore
would have been elected, and in 2016 Secretary Clinton would have been elected. (Defenders of the
current system, however, point to the 2000 election, in which Vice President Gore lost his home state of
Tennessee and thus the election, as evidence that the Electoral College can produce results that differ
from what might ordinarily be expected and thus has continued effectiveness.)

Allocating Electoral Votes by Congressional District

As noted above, the states have the power to determine how electors are appointed. The recent Supreme
Court case of Moore v. Harper denied the “independent state legislator” theory that a state legislature’s
decisions are not subject to review by Federal courts and thus implicitly reaffirmed that states must certify
the legitimate winner of the popular vote—but how the state’s electors are appointed based on the results
of that popular vote is up to the states.

Currently, only Nebraska and Maine have a system in which one electoral vote is awarded to the winner
of each Congressional district in the state and the statewide winner gets the two electoral votes that
represent its Senators. This has real effects: in 2020, both states awarded one electoral vote to the
candidate (Trump in Maine and Biden in Nebraska) who did not win the statewide vote. Mathematically,
those electoral votes canceled each other out, but if other states adopted this system, it could easily start
to have significant effects—but the implicit preference for the statewide popular winner receiving two
bonus electoral votes mitigates the effect somewhat.

In 2012, if all states allocated electoral votes using the Maine/Nebraska system, Governor Romney would
have beaten President Obama in a very close race, 277-260—a significant change from the actual result
of Obama 332, Romney 206. In 2016, if all states allocated electoral votes using this system, however,
the result would have been Trump 290, Clinton 248—in the actual count on Election Day, the figure was
Trump 306, Clinton 232 (the final electoral vote was different because of “faithless electors” pledged to
each candidate). The actual result would not have changed, but many states, including California, Florida,
New York, and Texas would have allocated significant numbers of electors between the candidates rather
than to just one candidate, enhancing many citizens’ feelings that their vote could actually influence the
result. It would have been a much closer race.

In 2020, using the Maine/Nebraska system, the result would have been very close: Biden 277, Trump
261. For the last two Presidential elections, the actual result would not have changed, but the race itself
would have been closer.

However, there are two significant issues with this system. The first is partisan gerrymandering. Because
states frequently gerrymander Congressional districts to benefit the party in control of the state
legislature, the results under this system would reflect that gerrymandering—Ilargely mitigating the effect
of the reform. Only those few districts that are genuinely competitive would really determine the outcome,
in most instances. For instance, in California, with 53 Congressional districts, only 7 electoral votes would
have gone to Trump—a reflection not only of California politics but also gerrymandering. Similarly, in New
York, only 7 votes would have gone to Trump. Because the Supreme Court has upheld partisan
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https://constitution.congress.gov/browse/essay/artV-1/ALDE_00000507/#:~:text=6U.S.%20Const.-,art.,Amendments.%20.%20..%20).
https://www.supremecourt.gov/opinions/22pdf/21-1271_3f14.pdf
https://nebraskalegislature.gov/laws/statutes.php?statute=32-714
https://maineanencyclopedia.com/electoral-college-maine-law/#google_vignette
https://www.270towin.com/2020_Election
https://electoralvotemap.com/what-if-all-states-split-their-electoral-votes-like-maine-and-nebraska/#Election_of_2012
https://www.270towin.com/2012_Election/
https://www.270towin.com/news/2017/01/05/if-all-states-voted-like-maine-and-nebraska-trump-290-clinton-248_439.html#google_vignette
https://www.270towin.com/news/2021/02/04/update-2020-election-all-states-allocated-electoral-votes-like-maine-nebraska_1150.html
https://crsreports.congress.gov/product/pdf/LSB/LSB10324
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gerrymandering by states (as distinct from racial gerrymandering) as beyond the reach of Federal courts,
one may expect not only that partisan gerrymandering will continue but perhaps become worse under this
system. Further, there is no guarantee under this system that the winner of the national popular vote
would be elected, because it would increase the powers of the states.

The second issue is political. As the political website 270towin has written

It is important to note that . . . it is unlikely that the election would have turned out exactly this
way. Campaigns make strategic and tactical decisions based on getting to 270 electoral votes.
They would undoubtedly allocate resources differently in an election run under these rules.

In other words, campaigns would put significant resources into more states, and different states, than
they do under the current system. But the effectiveness of those resources would also run into the
problem of gerrymandering, making it difficult to swing highly gerrymandered districts to the other party.

Proportional Electoral Votes

An alternative system would award electoral votes on the basis of the proportional share of the popular
vote in each state. In virtually every state, this would guarantee some electoral votes to each major
candidate and in some larger states, an electoral vote may go to a third party such as the Libertarians if
they can reach a certain percentage of the vote. This could raise enthusiasm for the election itself—real
electoral votes would be at stake in almost every state—and produces some surprising results.

In 2016, according to one analysis, a system based on allocating electoral votes as a proportion of the
popular vote in each state would have given Trump 267 electoral votes to Clinton’s 265, with for third-
party candidates (four for Johnson, the Libertarian, in three states, 1 for the Green Party in California, and
one for independent anti-Trump candidate Evan McMullin in Utah). In this scenario, faithless electors
could have switched to give one candidate (presumably Clinton) a majority or the election would have
been thrown to the House of Representatives, in which each state delegation casts one vote. In this
scenario, Trump would almost certainly have won, as Republicans controlled a majority in 32 state
delegations (a result in part because of partisan gerrymandering in the states). An alternative analysis by
the Washington Post produced a slightly different result (Clinton 268, Trump 267, Johnson 2, McMullin
1)—likely leading to the same two options for the ultimate result.

In 2020, an analysis of the proportional electoral vote system gave Biden a 276-262 victory over Trump, a
considerably narrower margin than the actual electoral vote but one that reflects a number of
Congressional districts that are genuinely competitive or lean Republican switching to support Biden.
Thus, in each case, the proportional system would have produced the same actual result as the current
system—but with considerably more drama in 2016 and also likely with a greater share of voters
expressing enthusiasm about the election itself, thinking their votes could influence the outcome.

Conclusion

If there is a Heisenberg Uncertainty Principle in politics, it is this: changing the conditions under which an
election is conducted is likely to change the level of enthusiasm about the election and thus quite possibly
the result. Thus, the actual results under each alternative system could have been different than the
modeling presented here, although the general consistency of the models’ results gives some confidence
in their accuracy. And raising the level of enthusiasm for elections would likely raise levels of voter
turnout, a feeling that a person’s vote actually means something and ideally confidence in the election
and in democracy itself. Expanding the current electoral map would make Presidential elections more
challenging for candidates (increasing already-high pressures to raise funds for campaigns) but would
require candidates to spend more time campaigning across the country, as was traditional until recent
decades.
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https://www.270towin.com/news/2021/01/13/first-look-2020-presidential-election-all-states-voted-like-maine-nebraska_1144.html
https://ash.harvard.edu/wp-content/uploads/2024/05/KJohnson-Ash-Center-electoral-college-presentation-for-pub.pdf
https://www.270towin.com/news/2017/02/07/the-2016-election-under-alternate-electoral-allocation-methods_446.html
https://www.washingtonpost.com/graphics/politics/2016-election/election-outcome-other-systems/
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While the states have broad powers to introduce systems to drive these goals, viewed from another
perspective, these efforts face a collective action problem: states could be highly reluctant to make a
move to a new system, particularly a proportional system, fearing that its unilateral action could have
negative effects nationally for the party that controls the state legislature. Under these circumstances,
therefore, radical (or quick) change is unlikely barring a mass national popular movement that places the
issue near the top of the political agenda. Until then, or until politics in more states becomes more evenly
divided between the parties, the number of states that truly determine the outcome of the Presidential
election will remain fairly small.
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