Director Notes

The Way Forward: A Primer on
Conducting an Independent Investigation
by Benton J. Campbell and Katelyn Beaudette

Given the increasingly complex enforcement and litigation environment,
internal investigations have become an essential response when allegations
of corporate misconduct arise. This report discusses the steps corporate
management should take upon learning of such allegations and the
decisions that must be made during an internal investigation.
December 2, 2001, the date Enron Corporation filed for
bankruptcy,1 is a milestone in the history of corporate
accountability. Since then, the enforcement landscape has
changed significantly, culminating in the passage of the
Dodd-Frank Act in July 2010.2 Gone are the days when
allegations of corporate misconduct could be explored
internally, without time pressure or concern that
they would be publicly revealed. Today’s corporations
face demands from multiple sources to take immediate
action in response to reports of suspected wrongdoing.
Whistleblowers, shareholders, external auditors, the media,
boards of directors, regulators, and law enforcement
officials expect corporations to respond quickly to a wide
range of allegations, and the explosive growth of electronic
communication has greatly increased the risk that even the
smallest allegations could become public.
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The internal investigation has proven to be the most
common and effective response to a claim of corporate
wrongdoing. As might be expected, the past decade has
seen an increase in the number and scope of such reviews.
Since 2001, public companies have retained outside
counsel to conduct more than 3,000 internal investigations
encompassing a staggering range of subject matters.3
Likewise, fiscal year 2011 marked the largest number of
enforcement actions brought in a single year by the U.S.
Securities and Exchange Commission (SEC) in the agency’s
history.4 This parallels the explosive growth in the number
of U.S. Department of Justice (DOJ) and SEC Foreign
Corrupt Practices Act (FCPA) investigations, which
dictates that corporations in industries with strong ties to
foreign governments, like energy exploration or healthcare,
remain vigilant against claims of wrongdoing.5

Recent events highlight the continuing need for corporations,
their officers, and directors to be fully versed in the use of
internal investigations to respond quickly to allegations,
restore customer confidence and employee morale, maintain
credibility with government regulators and enforcement
agencies, and deter shareholder lawsuits. For example, the
high-profile scandal that resulted in the termination of Penn
State University’s football coach and president serves as a
reminder of how quickly an allegation of wrongdoing can
generate a crisis.6

financial controls, or internal audits) or from outside sources
(such as the media, external auditors, or a whistleblower). In
these circumstances, an internal investigation is frequently
necessary to find out what happened and to determine if there
was wrongdoing and what the company’s potential exposure
may be. An effective internal investigation can also help the
company optimize a quick and effective resolution. Possible
responsive actions may include disclosure to the market,
remedial measures, removing wrongdoers, reorganizing the
company, and defending against government investigations,
regulatory enforcement actions, and civil lawsuits.

While the facts of an internal investigation are as unique
as a fingerprint, there are issues common to all internal
investigations, such as how and when to commence an
internal investigation; how to structure and staff it; how to
avoid pitfalls in document collection and review; and how
and to whom to disclose the results. Familiarity with these
issues is essential for executives and board members who are
confronted with a corporate crisis. A properly conducted
internal investigation can prove immensely valuable when
navigating the troubled waters of corporate liability.

The decision to start an internal investigation is typically
a matter of discretion. Depending on the claims and
who within the company is named in the allegations, the
decision can be made by senior management, the board of
directors, the audit committee of the board, or a special
independent committee of disinterested directors. In
some cases, however, the corporation must commence an
internal inquiry. For example, Section 10A of the Securities
Exchange Act mandates that external auditors who become
aware that an illegal act may have occurred must assess
whether that act did, in fact, take place and what effect,
if any, it will have on the company’s financial statements.7
In this scenario, the auditors typically expect the company to
conduct the internal review, after which they assess whether
the company acted appropriately to remedy the situation.8

When to Commence an Internal Investigation
Internal investigations typically arise from an allegation
of potential liability, financial misconduct, or breach
of fiduciary duty. Such a claim can originate within the
company (via internal reporting or compliance procedures,
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There are also several events that, although they may not
legally mandate an investigation, almost always require senior
management, the board of directors, or the audit or special
committee to begin an internal review. They include:

•

•
•
•
•

learning of a law enforcement or other government
investigation from a subpoena or informal request, a search
warrant performed at the company’s offices, or the arrest
of a company director, officer, executive or employee;
receiving a shareholder demand in advance of a threatened
derivative action against officers or directors;
media reports or other third-party claims of misconduct;
whistleblower claims, internal or external, that raise significant
“franchise risk” claims about the company’s operations or
malfeasance by officers, employees, or directors; and
claims of wrongdoing identified through the internal or
external audit process.

Parallel Proceedings and the Decision
to Cooperate
Since events that precipitate a major internal investigation
can attract public scrutiny, the start of an internal review
frequently coincides with parallel investigations targeting
the company or its officers or directors. Such investigations
can include those conducted by the DOJ—which can
encompass civil claims or criminal charges—as well as
regulatory enforcement actions brought by the SEC, the
Financial Institution Regulatory Authority (FINRA), the
New York Stock Exchange (NYSE) or other exchanges,
the Commodity Futures Trading Commission (CFTC),
state attorneys general, or, in some instances, a local
district attorney’s office or other regulatory authority.
Similarly, the company, its board, officers, or executives
may face securities class actions or shareholder derivative
claims. Typically, such lawsuits are filed within days of a
reported allegation of misconduct and subsequent internal
investigation, and plaintiffs’ firms often announce their
own investigations. In some instances, the company and
its directors, officers, executives, or employees may also be
targets of a criminal investigation.

“…the decision to cooperate is one
of the most challenging the company
and the board will face during an
independent investigation.”
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The existence, or potential existence, of these parallel
proceedings has a significant impact on how the internal
investigation should be conducted. For example, parallel
proceedings raise the possibility that the documents
drafted and facts discovered during an internal review
may eventually be sought by a third party, such as the
government, or as discovery in civil litigation. It is prudent
for all entities connected with an internal investigation to
remain cognizant of this risk, particularly when making
decisions about how to document interviews, how to report
to the board and others on the progress of the investigation,
and what to share with the government or outside auditors.
Similarly, the company, the board, or the independent
committee may need to make an early assessment of the
utility of “cooperating” with a government investigation,
which can include determining what facts and information
to share with enforcement entities or regulators. Sharing
such information may necessitate a decision on whether
to waive the attorney-client or work product privileges,
which can have significant ramifications in civil litigation.9
In many instances, as a result of policies promulgated
by the DOJ, the SEC, FINRA, and the U.S. Sentencing
Commission, increasing legislative obligations imposed
on outside auditors and audit committees, and pressures
stemming from civil litigation, corporations have a strong
incentive to expand the scope of their cooperation by
commencing internal investigations and disclosing the
results to the government.10 The objective of undertaking
such a thorough review is typically to build a strong
relationship with the government entity or regulator and
to accrue a benefit from “cooperating,” often in the form of
an agreement not to bring a charge or to reduce the severity
of a charge. Government officials routinely state that
cooperation has direct and tangible benefits to a corporation
facing regulatory or criminal enforcement action.11
Given the possibility, if not the likelihood, that cooperation
will require the disclosure of privileged information, the
decision to cooperate is one of the most challenging the
company and the board will face during an independent
investigation. It should not be made without a thorough
review of the facts, an assessment of the potential civil and
criminal exposure facing the corporation, and the impact
that disclosure would have on any parallel proceedings,
customer or supplier relationships, shareholders, additional
regulators, and the market and public at large.

Director Notes THE WAY FORWARD: A PRIMER ON CONDUCTING AN INDEPENDENT INVESTIGATION

3

Building the Team
The composition of the investigative team and the roles of
the board and senior management are heavily dependent
on the specific accusations of misconduct. When the
claims involve senior officers or managers, serious and
widespread employee misconduct, or when the corporation
is the focus of the government’s investigation, it is critical
that management and, by extension, the general counsel’s
office does not control the internal review. A company-run
investigation will not be seen as independent and will adversely
affect the credibility of any findings or remedial action.
Likewise, board members or officers alleged to have
engaged in the misconduct should not participate in or
direct the investigation. Instead, the board should delegate
oversight of the investigation to the audit committee,
the independent members of the audit committee, or an
independent committee of disinterested outside directors
convened for that purpose (hereafter referred to as the
“independent committee”).

Steps That an Independent Committee
Should Take during an Investigation
Decide whether to commence an independent investigation

The selection of outside counsel to conduct the independent
investigation (Special Counsel) is a significant issue. Relying
on the company’s regular outside counsel to handle a
sensitive review is often greeted with skepticism by regulators,
enforcement entities, and the public, due to a view that
outside counsel may not be able to perform the rigorous and
objective review that the situation may demand. He or she
may be viewed as “too close” socially or professionally to the
persons under review; may have been engaged in aspects of
the challenged conduct during their previous engagement (e.g.,
drafted the disclosure statements now alleged to be misleading
or provided legal advice that now constitutes a potential
defense to wrongdoing); or may be too sensitive to alienating
a source of significant past and future income. While opting
not to have the company’s regular outside counsel conduct the
inquiry helps inoculate against claims of bias or “cover-up”
in the investigation, it can also have disadvantages. Regular
outside counsel typically knows the company’s business
best and, therefore, does not have to spend time and money
“getting up the learning curve.” This may be particularly
useful when the situation is fast-evolving and time-sensitive.
If the allegations are such that regular outside counsel bears
little connection to them or the persons at the center of the
controversy, it may be possible to convince government
prosecutors, regulators, or outside auditors that using regular
outside counsel poses no threat to objectivity.

Retain Special Counsel
Draft engagement letter and specify parameters of the
investigation
Inform employees of the purpose of the inquiry and address
morale issues
Set clear expectations for employee cooperation
Determine whether to provide outside counsel to employees
Provide support to counsel during document preservation
Determine who will conduct and attend employee interviews

Selection of Special Counsel is a cornerstone of the
company’s strongest strategic option in a crisis, which is
to demonstrate to the government, independent auditors,
investors, the marketplace, and the media that it has
“complete integrity and a commitment to uncovering the
facts.”12 Given that this approach has repeatedly proven
best in addressing allegations of wrongdoing, “choosing
independent counsel with few, if any, ties to the company .
. . has become commonplace and is generally regarded as
the first step in convincing governmental authorities of the
‘authenticity’ of [the company’s] cooperation.”13

Take steps to stop any wrongdoing that is uncovered
Review the conclusions of Special Counsel
Make decisions about disclosure to outside auditors
Assess the costs, benefits, and privilege considerations of
cooperating with the government
Submit final recommendation to the board of directors
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It is also advisable that Special Counsel not also represent
the company in the defense of a related criminal investigation
or civil lawsuit. Doing so risks compromising the perceived
independence of the investigation. While the defense of
the company and the internal investigation may overlap—
particularly in the factual review—the interests of the
respective clients can deviate, and an objective, detached
Special Counsel is essential to the effectiveness of the
independent inquiry.
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Charting the Course of the Investigation
Upon commencement of the investigation, the board is
well-served to pass a resolution authorizing the independent
committee to retain Special Counsel, along with any
necessary additional assistance to conduct the investigation
and report its findings to the board. 14 Special Counsel
should be retained in writing, with the engagement letter
detailing the focus of the inquiry. The letter should also
specify that Special Counsel is to advise the committee
on potential liabilities and the committee’s rights and
obligations. Any expansion of Special Counsel’s mandate,
which may occur as additional allegations of wrongdoing
surface, should be codified in writing. It is a preferred
practice for the committee, after consulting with the board,
to specify in the retention letter whether the committee
will act on behalf of the board—which may be advisable in
cases involving allegations of board misconduct—or will
conduct a review and report its findings to the board for
consideration and evaluation. Additionally, the engagement
letter should specify that the Special Counsel’s work
product is committee property and should be returned upon
completion of the engagement.15 It is also advisable that the
committee and Special Counsel develop an effective method
for communicating sensitive information, including labeling
such materials as protected by the attorney-client privilege,
and the work-product doctrine, as appropriate.16
Allegations of misconduct and the attention they
commonly bring may raise significant employee and
management morale issues. The committee should address
these concerns promptly and effectively. Consideration
should be given to issuing a memorandum to employees
explaining the purpose of the independent committee and
the internal inquiry, the anticipated length of the review,
and the committee’s expectation that all relevant data will
be preserved and all employees will cooperate with the
investigation. As with all discussions of the investigation,
care should be taken to ensure all public statements are
accurate to avoid misstatements or exacerbating tensions
with regulators and enforcement agencies.
It is advisable for the committee to clarify for employees
what is meant by “cooperation.” Setting expectations early
serves many goals, including reducing misunderstandings
as the investigation moves forward. The committee should
clearly communicate that employees who do not cooperate
risk termination and should specify that cooperation includes
providing all documents pertaining to company business,
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whether at home or on personal computers; adhering
to document retention policies and litigation holds; and
submitting to interviews with the Special Counsel.
Determining whether to provide employees with outside
counsel paid for by the company can raise challenging issues,
particularly in a large-scale investigation. Indemnifying
employees for legal fees incurred in a review can facilitate
a more rapid and effective investigation and help assuage
morale concerns. Contractual or legal obligations, such as
the company’s bylaws or governing statutes, may mandate
indemnification for officers or directors. Given that the
course of an investigation is difficult to predict, it is often
useful for the committee, in consultation with the board, to
adopt a written policy at the outset on indemnification of
legal fees. The policy should be flexible enough to allow the
committee, if it wishes, to consider expanding the breadth
of indemnification to former employees or those not
covered by the company’s bylaws.17

Document Collection and Review
Once a decision has been made to begin an independent
investigation and Special Counsel has been retained, the
focus can turn to the conduct of the inquiry. Document
retention, collection, and review are vitally important first
steps. Careful thought and planning of those processes can
provide numerous benefits, including avoiding unnecessary
expense and facilitating meaningful interviews. Moreover,
preservation of relevant documents is essential to avoiding
allegations of document destruction or spoliation, which
can draw the ire of regulators. Nothing attracts more
attention than claims of a cover-up, and sloppiness in this
crucial stage can cause irreparable harm to a company.18
First, counsel, including Special Counsel and the company’s
in-house and regular attorneys, should identify the range
of documents to be preserved, which is distinct from the
documents that must later be collected. Preservation is an
essential preliminary step that should be accomplished
quickly and effectively. Counsel should identify all relevant
employees who could be likely document sources. In some
cases, initial interviews may be needed to refine the list of
pertinent employees. Once that group is defined, counsel
should distribute a notice to all relevant employees stating
that no documents, including any email, text messages, and
electronic files and attachments, regardless of whether they
are on a personal or company computer, may be destroyed
or deleted without the approval of counsel.

Director Notes THE WAY FORWARD: A PRIMER ON CONDUCTING AN INDEPENDENT INVESTIGATION

5

Once the preservation notice, or “litigation hold,” has been
distributed, counsel should conduct a preliminary analysis
of relevant documents—for example, reviewing a targeted
sampling of documents from areas most likely to have a cache
of relevant information—to determine if additional employees
or document sources, such as shared drives, must be included
in the original litigation hold. This is particularly important
when dealing with a widely dispersed group of employees or
operating locations. Counsel would be well-served to regularly
monitor compliance with the litigation hold and the production
of relevant documents. As documents are obtained, they
should be logged as they are in litigation, so that the source
and manner of collection can be recorded. Once the relevant
documents have been collected, counsel can consider revising
document storage and collection policies, including making
provisions for securing electronic records and, if necessary,
taking possession of backup tapes. In cases involving the
collection of documents in foreign jurisdictions, particularly
the European Union and China, care should be taken to
observe privacy laws, which may prohibit companies from
collecting employee documents or reviewing their computers,
or may limit the information that can be collected and taken
out of the country for review.19
Document collection is generally overseen by the company’s
regular in-house and retained counsel, together with company
personnel and information technology experts, within the
scope defined by Special Counsel. Special Counsel then
conducts a review of collected documents and subsequent
witness interviews. Document collection is a time-consuming,
but essential, process that should be undertaken as early as
possible in an investigation, and may even begin before Special
Counsel has been retained. By acting early, the company can
help ensure that relevant data is not inadvertently lost, and the
factual investigation can begin as quickly as possible. While it
can be a significant upfront cost, hiring professional experts
for the retrieval, collection, and hosting of documents can
prove invaluable in heading off later difficulties. Reliance on
in-house information technology staff can be problematic,
unless the company has a sophisticated team that is fully
experienced in handling chain of custody and metadata
preservation issues and litigation-related productions.

Interviews
Ideally, after all relevant documents have been reviewed,
Special Counsel should identify and interview the relevant
witnesses. In some cases, however, there may be significant
time pressures or other factors that compel counsel to
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begin witness interviews before the document review is
complete. Under such circumstances, targeted searches
using an electronic database may be the best way to
gather at least a portion of the relevant documents before
speaking with the witness.
Deciding who will conduct and attend witness interviews is
also an important issue. Since preserving the integrity and
independence of the investigation is a critical component
to the overall credibility of its findings, a decision about
whether in-house counsel will attend the interviews should
be thought through in advance. The presence of in-house
counsel may have an undue influence on employees
and make them reluctant to share information. This is
particularly true in circumstances where in-house counsel
may be connected to the alleged wrongdoing or failed to
prevent or discover the improprieties under investigation.
Active participation by in-house counsel may also cause
outside auditors or government investigators to question
whether the company, through its attorneys, is attempting
to exercise undue influence over the investigation.

“…preserving the integrity and
independence of the investigation is
a critical component to the overall
credibility of its findings…”
However, in some cases, in-house counsel may expedite
the interview process by locating important documents,
identifying additional areas of inquiry, and helping to
establish a rapport. These issues need to be thoroughly
considered before interviews begin, bearing in mind the
objectives of the independent inquiry.
If individual employees have, or appear to have, interests
that are adverse to those of the company, it may be necessary
for the company to hire separate legal counsel to represent
the employee. Subject to its bylaws, however, the company
may not need to do so until that adversity becomes apparent.
In some cases, the employee may have already retained his
or her own counsel, and may ask that counsel be present
during the interview. Barring time pressures, Special
Counsel is generally advised to accommodate such a request,
but should remind the employee that cooperation includes
submitting to a timely interview.
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If the employee has not retained counsel, Special Counsel
should be prepared to answer common questions about
whether the employee needs an attorney and whether the
company will pay for one. It is advisable to remind the
employee that Special Counsel does not represent him or
her, and that if the witness wants to talk to a lawyer, the
interview can be adjourned for a reasonable time. Special
Counsel should also inform the employee that Special
Counsel has an obligation to inform the employee during
the interview if it becomes apparent that the witness’
interests are adverse to those of the company. Decisions
on the scope of indemnification are best made early in the
investigation by the independent committee and the board
so that Special Counsel is prepared to address the topic
during the interview process.
If time and circumstances permit, it is preferable to provide
the employee and, if applicable, his or her counsel with a
list of possible topics and relevant documents in advance of
the interview. This saves substantial time, helps the witness
prepare for the meeting, and avoids creating a poor interview
record of limited utility with a witness who was not given a
chance to refresh his or her memory. However, this practice
may not apply in certain circumstances, such as when
there are concerns about obstruction of justice or witness
tampering, or indications that the witness has attempted or
plans to thwart the objectives of the investigation. Barring
such unusual scenarios, providing an employee with access
to documents, calendar entries, and relevant electronic data
helps make the interview efficient, useful, and productive.
At the start of any interview, counsel should administer
what are commonly known as the “Upjohn warnings,”
which clarify the role of Special Counsel and inform the
witness that:20
1.

Special Counsel represents the company, not the
employee;

2.

Special Counsel is not the employee’s attorney and
does not represent the employee’s interests;

3.

the conversation is protected by the attorney-client
privilege, but that privilege belongs to the company,
not the employee; and

4.

it is the company’s decision whether to waive privilege
or disclose information that the employee provides
during the interview to any third parties, including
external auditors or the government.
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Reminding employees of the need to be truthful during
an interview is also not without merit. Although rare, the
government has prosecuted a defendant for making false
statements in an internal interview that the defendant knew
were likely to be conveyed to the government.21
All interviews should be memorialized, taking care to
ensure that the chosen documentation method preserves
work-product protection and the attorney-client privilege.
The preferred practice is for Special Counsel to prepare
a memorandum as soon as possible after the interview,
along with a copy of documents shown to the witness,
documenting whether Upjohn warnings were administered
and whether the witness understood and acknowledged
them. Opinions are mixed about whether to provide a copy
of the memorandum to counsel for the witness. While much
depends on the relationship between the company and the
employee, it can prove valuable for ensuring an accurate
memorandum, and Special Counsel is free to disregard
any proposed edits, particularly if they do not square with
counsel’s recollection of the interview.

Whistleblowers
The whistleblower provisions of Section 922 of the DoddFrank Wall Street Reform and Consumer Protection
Act add an additional layer of complexity to the alreadychallenging landscape of the public company internal
investigation.22 Under Section 922 and the ensuing
SEC procedures, the SEC may award between 10 and
30 percent of the money recovered in an enforcement
action to persons who voluntarily provide the SEC with
original information that leads to a recovery of more than
$1 million. Several aspects of the rules limit the scope
of awards, but, in general, a person who gives the SEC
information before the individual receives a request from
the SEC or other authority relating to the subject of the
disclosure is eligible; demands directed to the company do
not affect whistleblower award eligibility. The person must
not have a preexisting legal duty or obligation to report
the information to the SEC, and the information must be
“original”—meaning, it was derived from the person’s own
knowledge or analysis and not already known to the SEC.
The information must lead to a successful enforcement
action—by either initiating the action or contributing
“significantly” to its success. 23
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These provisions clearly complicate the independent
investigation environment. Since there is no requirement
for the whistleblower to inform the company before
notifying the SEC, the SEC’s investigation may be far along
before the company becomes aware of any wrongdoing.
The SEC attempted to minimize that concern by creating
a 120-day “look back” period that gives a whistleblower
credit for reporting to the SEC at the same time he or she
reports the allegation to the company’s compliance unit,
so long as the whistleblower files his or her report with
the SEC less than 120 days later. The SEC also claims to
have incentivized employees to report to their compliance
programs first by making notification to a company’s
compliance program a factor favoring a larger award.
Still, the SEC rules significantly compress the timetable
in which to conduct a meaningful internal investigation.
They create a strong incentive for the employee to contact
the SEC within 120 days of lodging an internal complaint,
and nothing prevents the employee from accelerating
that timetable. In addition, as has occurred in other
whistleblower regimes under the False Claims Act,
whistleblowing employees may hire counsel to help them
secure a monetary reward. While the SEC has attempted
to mitigate this concern by retaining sole authority to
decide upon awards, new incentives for employees to report
wrongdoing directly to the commission and the potential
involvement of additional attorneys unquestionably
complicate the internal investigation process. In addition,
conducting an internal investigation in response to a
whistleblower allegation can raise concerns about potential
privilege waivers, particularly if the review is conducted
primarily for business, as opposed to litigation, reasons.24

Documentation, Remediation, and Reporting
Throughout the investigation, Special Counsel should create a record of all steps taken to determine wrongdoing.
Maintaining a current record of documents preserved and
reviewed, witnesses interviewed, documents shown to witnesses, and issues raised is essential. It is also advisable for
Special Counsel to update the independent committee on
the course of the investigation, preferably orally, in regular
meetings, taking care to avoid “rushing to judgment” on
the likely outcome. Preliminary information can be incomplete; reaching premature conclusions based on inaccurate
information can prove detrimental.
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As the investigation progresses, it is vitally important that
the company stop any wrongdoing uncovered. Action
should be taken immediately to eradicate improper or
unethical practices, with remedial steps documented. A
prompt, effective response to the discovery of wrongdoing
will help the company establish credibility with regulators,
enforcement officials, and the public. In some cases, that
may mean the suspension or termination of employees.
Careful thought should be given to when and such steps
are taken, since they can adversely impact morale and
affect subsequent interviews. Terminations may also trigger
reporting requirements for the company or employees
and could lead to additional investigation by licensing
entities, self-regulatory organizations, or other regulators.
Terminations can also raise immigration issues with nonU.S. citizens that may necessitate their departure from the
United States, which could make it difficult to secure their
cooperation or make them unavailable should regulators or
government officials wish to bring proceedings against them.
At the conclusion of the investigation, depending on the
engagement, Special Counsel must report its findings
and conclusions to the board, the audit committee, or the
independent committee. It is important to decide how and
when to make such a report, including whether it should be
rendered orally or in writing, and what impact it may have
on questions of attorney-client privilege and work-product
protection. A written report carries the risk of subsequent
discovery. Care should be taken in drafting and distributing any written report, keeping in mind the possibility that
it may find its way to government investigators or third
parties or may be posted online.
Disclosing information to outside auditors is particularly
challenging. In general, case law indicates that disclosure to
an outside auditor is a waiver of the attorney-client privilege.25
Similarly, federal judges do not universally hold that workproduct protection for materials prepared in anticipation of
litigation, which could include counsel’s final report, applies
to disclosures made to a company’s outside auditors.26 While
entering a written agreement with the auditors to maintain the
confidentiality of any information shared may be an option,
there is no guarantee that such a step will prevent a successful
claim that privileges have been waived. Nonetheless, there
are likely to be situations in which a company’s independent
auditors will insist on the disclosure of confidential materials
before they are willing to certify a financial statement.
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In such a case, the board may have no choice but to authorize
disclosure. Given the repercussions of such a step, this option is
best explored only as a last resort and should be memorialized
in writing.
Finally, Special Counsel should bear in mind that the final
recommendation to the board of directors comes from the
members of the independent committee. Special Counsel’s
report and recommendations are advice and, like decisions
about disclosure or waiver of privilege, final decision-making authority on the recommendations rests with the board.
The independent committee and members of the board
have a fiduciary duty to review the report and its findings
objectively and draw their own conclusions. The board
must fully understand the facts, circumstances, and bases
for any actions it chooses to take.

Conclusion
Independent investigations are vital to help companies react
promptly to allegations of wrongdoing, assess the accuracy
of whistleblower claims, respond to government inquiries,
and stave off derivative lawsuits. Given the increasingly
complex enforcement and litigation environment that
companies face, those that conduct a thorough, efficient
independent examination will be well positioned to protect
their interests and those of their shareholders and investors.
Independent investigations pose many challenges, and
careful management is necessary to conclude the review
quickly and avoid unnecessary expense. Proper planning
and foresight, together with effective communication
between counsel and client during an internal investigation,
can help the company navigate the rough seas of a corporate
crisis to smoother waters.

Endnotes
1 Dan Ackman, “Enron Files Chap. 11,” Forbes, December 3, 2001 (www.forbes.
com/2001/12/03/1203topnews.html).
2 Damian Paletta and Aaron Lucchetti, “Law Remakes U.S. Financial Landscape,”
Wall Street Journal, July 16, 2010, p. A1.
3 Robert W. Tarun, “Tarun’s Ten Commandments for Conducting Internal
Investigations of Public Companies 2011,” Practicing Law Inst., Internal
Investigations 2011: Investigations in the Aftermath of Dodd-Frank, 2011,
p. 105 (noting that since 2001, public companies have hired law firms to
conduct over 3,000 internal investigation); American College of Trial Lawyers,
“Recommended Practices for Companies and Their Counsel in Conducting
Internal Investigations,” American Criminal Law Review, Vol. 46, 2009, p. 73
(noting that counsel has been retained to conduct internal investigations
on topics as diverse as options backdating, insider trading, accounting
improprieties, and self-dealing).
4 SEC Press Release, “SEC Enforcement Division Produces Record Results in
Safeguarding Investors and Markets,” November 10, 2011 (www.sec.gov/
news/press/2011/2011-234.htm).
5 Since 2008, the government has brought more than 150 cases under the FCPA,
dwarfing the total number filed in the previous 30 years the law was in place.
See Peter J. Henning, “A Warning as Wall Street Moves Into Emerging Markets,”
New York Times, September 29, 2011, p. F12.
6 See John W. Miller and Rachel Bachman, “Paterno Ousted at Penn State,” Wall
Street Journal, November 9, 2011 (http://online.wsj.com/article/SB100014240
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Privilege,” University of Cincinnati Law Review, Vol. 78, 2010, p. 1199; Susan B.
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Exchange Act of 1934 and Commission Statement on the Relationship of

www.conferenceboard.org
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